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.

ith virtually ne pedagogical experience fo draw upon, the Bilingual Education
WAct of 1968 authorized a radical departure from traditional approaches to edu-
cating language-minority students. Neveriheless, it enjoyed broad support, passing the
LLS. Congress without a single dissenting vole. Tnirty years later, now that the
research has established the benefits of well-designed bilingual programs, the pedagogy
faces such a relentless attack that its future seems in doubt. What accounts for the ero-
sion of bilingual education’s political base and public sympathy? In exploring answers
fo this question, the chapter will analyze the peculiar tradition of language rights—or
lack thereof ——in the United States. It will show why bilingual education came to be
dominated by a paradigm of ethnic assimilation rather than of self-determination. It
will explain how the field’s institutionalization has isolated it from a natural con-
stituency: language-minority parents and communities. Finally, it will analyze

prospects for the program’s survival in a period of political adversity.
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CHAPTER ¢

Language Politics in
the United States

The Paradox of Bilingual Education’

James Crawford
Independent Scholar

Enacted at the apex of the Great Society, the Bilingual Education Act was passed
by Congress and signed into law by President Lyndon B. Johnson without a sin-
gle voice raised in dissent. Americans have spent the past thirty years debating
what it was meant to accomplish. Was this 1968 law intended primarily to assim-
ilate limited-English-proficient (LEP) children more efficiently, to teach them
English as rapidly as possible, to encourage bilingualism and biliteracy, to rem-
edy academic underachievement and high dropout rates, to raise the self-esteem
of minority students, to promote social equality, or to pursue all of these goals
simultaneously? The bill’s legislative history provides no definitive answer.

Itis hardly an idle question. Whether to continue teaching LEP students in
two languages is now a matter of public debate throughout the United States.
Since the mid-1980s, critics have won increasing support for the contention
that this experiment, while well-intentioned, has failed to meet expectations.
Now, in the late 1990s, policy makers are seriously considering demands to
limit or even dismantle the program. Catifornia voters have already chosen the
latter course. Proposition 227, a ballot initiative approved in June 1998, elimi-
nates most native-language instruction in a state with 40 percent of the nation’s
LEP students." The future of bilingual education is suddenly in doubt.

Ironically, research provides considerably more support for bilingual
approaches today than it did in 1968, when few program models existed and

Proposition. 227 was adopted on a vote of 61 percent to 39 percent. Inmediately thereafter, the
Mexican American Legal Defense and Educational Fund; Multicultural Education, Training and
Advocacy, Inc.; American Civil Liberties Union; and other advocates filed suit to block the initia-
tive statute on civil rights and constitutional grounds. A federal district judge in San Francisco
declined, however, to order a preliminary injunction. Although the lawsuit continued, Proposition
227 took effect as scheduled on August 2, 1998,

‘Copyright © 1998 by James Crawtord, All rights reserved.
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almost none had been evaluated. What secemed reasonable in theory—that
investing in children’s native-language development should ultimately pay
cognitive and academic dividends—has now been borne out in pedagogical
practice. Not that success has been universal for all approaches labeled “bilin-
gual.” Nor has research proved conclusively, beyond a reasonable doubt, their
superiority over English-only methodologies for all children in all contexts. By
a more reasonable standard, however, a preponderance of the evidence favors
the conclusion that well-designed bilingual programs can produce high levels
of school achievement over the long term, at no cost to English acquisition,
among students from disempowered groups (see, e.g., Ramirez, Yven, and
Ramey 1991; Willig 1985; Greene 1998).

Pedagogically speaking, these research findings are excellent news. They
confirm that developing fluent bilingualism and cultivating academic excel-
lence are complementary, rather than contradictory, goals. Sacrificing LED stu-
dents’ native language is unnecessary to teach them effectively in English.
Moreover, the findings suggest that while language is not the only barrier to
school success for these children, approaches that stress native-language
instruction can be helpful in overcoming other obstacles such as poverty, fam-
ily illiteracy, and social stigmas associated with minority status. These chal-
lenges are formidable, to be sure, requiring schools to replicate effective
program models, adapt them to local conditions, train and retrain teachers,
develop curriculum and materials, involve parents, and pay attention to a host
of other practical details. Yet they are hardly insuperable—given a public com-
mitment to improve programs for English learners.

Politically speaking, however, the research findings are less encouraging.
They support an educational rationale for bilingual instruction that is both
complex and counterintuitive to members of the public. They also imply a
sociopolitical goal that few Americans are inclined to endorse: the legitimation
of “bilingualism” in public contexts. Indeed, since the mid-1980s, many U.S.
voters have reacted defensively against the racial, cultural, and language
diversity brought by rising levels of immigration. A nationwide campaign for
“the legal protection of English” has led to the passage of nineteen state laws
designating English as the sole language of government.” Immigrant children’s
progress in acquiring English is now regarded as a matter of urgency, not only
by many Anglo-Americans but also by a significant number of immigrant par-
ents, hence the growing popularity of nostrums like “structured immersion”
and “sheltered English,” whose enthusiasts promise short-cuts to English pro-
ficiency. Conversely, bilingual approaches that feature a more gradual transi-
tion to the mainstream are vulnerable to legislative restrictions. In addition to
Proposition 227, bills have been proposed in various states and localities, as
well as the U.S. Congress, to impose arbitrary time limits on a child’s enroll-
ment in bilingual education (or, in some cases, in any special program to
address limited English proficiency).

*Three states had done so previously. In 1998, after a ten-year battle, Arizona’s Article XXVII was
struck down by the state’s supreme court as a vielation of the First Amendment. This left a total of
twenty-one states with active laws designating English as the official language.
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T_o understand how we arrived at this juncture, it is necessary to analyze
the historical roots of today’s language attitudes. Ethnic diversity is hardly a
recent phenomenon in this country. Nor is bilingual education. How hzve
Americans thought about and coped with these issues previously? How have

current policies on language-minority education evolved? How are future ones
likely to be determined?

Deconstructing Title VII

Let’s begin by considfaring our original question. Was the Bilingual Education
Act (also known as Title VII of the Flementary and Secondary Education Act)
intended as an

. ant:povert.‘y initiative to overcome the educational disadvantages of lan-
guage-minority students—that is, to remedy the problem of limited Eng-
lish proficiency? §

. antz'd.iscrimination measure to open up the curriculum for LEP students—

 that is, to guarantee their right to equal educational opportunity?

. e.xpen.mgnrm multicultural education to foster bilingualism-—that is, to develo
linguistic and cultural resources other than those of the dominant society? F

T}.\ese alternatives correspond to Ruiz's {1984) “orientations in language
plannmg": ways of framing language issues and the language policies adopted
in response. Language-as-problem focuses on social liabilities, such as limited pro-
f1C1en.cy in the majority tongue and its academic consequences. From this per-
spective, Title VI was a way 1o ease LEP children'’s transition to the mainstream
by teachigg them English, raising their self-esteem, and thereby enabling them to
progress in school. Language-as-right emphasizes questions of social equality, or
lack thereof, such as whether members of minority groups enjoy unimpeéed
access to public institutions. In this view, Title VII was designed to overcome lan-
guage barriers, make school meaningful for LEP students, and give them a
ghance to succeed. Language-as-resource takes a human capital approach, stress-
ing the social value of conserving and developing minority-language skil,ls Seen
through this prism, Title VII was intended to promote fluency in two langL;a es
exploit ’cultural diversity to meet national needs, and encourage ethnic tolerarglce’

Rmz’s_ orientations can help to illuminate the assumptions and implications:
of alternative language policies. For example, language-as-problem, by focusin
on students’ language disability is consistent with a quick-exit pedago’gy (bilingueﬁ
or otherwise) that places the rapid acquisition of Engtish ahead of other academic
goals. !3y contrast, language-as-resource, by focusing on students’ language ability
N a minority tongue, tends to support a late-exit enrichment model that contin-
ues native-language instruction after students are proficient in English.

As ex post facto descriptions, however, Ruiz’s categories are less useful in
explaining causality—that is, in analyzing the political and ideological factors
that go into language policy decisions. QOrientations in language plannin
elaborated in “pure” form and focusing on sociolinguistic issues, may accg-’
rately swummarize the policy alternatives as understood by experts,in the field
Yet rarely do they correspond to the interests of contending factions or to thE:
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actual terms of political debate, which are never pure; usually they extend well
beyond the realm of language. In short, orientations toward language per se
are rarely determinant in policy decisions about language. This becomes evi-
dent in tracing the legislative history of Title VIL.

Political momentum was strong from the outset, as thirty-seven different
bilingual education bills were introduced in the Ninetieth Congress. Through-
out 1967, a series of House and Senate hearings showcased the educational
problems of LEP children and elicited virtually unanimous support for a solu-
tion involving bilingual instruction. Disagreements were confined to sec-
ondary issues, such as whether to cover all LEP students or just Spanish
speakers. The witness lists included academic researchers, language educators,
school administrators, teachers, psychologists, social workers, elected officials,
and representatives of Hispanic, Asian American, and Native American orga-
nizations.> Some experts recommended bilingual education as a remedy for
LEP students’ “linguistic handicap” and resulting “educational problems.”
Others focused on the bill's potential to develop needed language resources,
Spanish skills in particular. Many witnesses cited both objectives, describing
them as educationally compatible. {Although the theme of language-as-right
was barely detectable in deliberations over Title VII, that would soon change
with a spate of litigation brought by language-minority parents.) José Carde-
nas, a veteran educator from San Antonio, recalls that neither he nor his fellow
experts worried about a contradiction between the “transition” and “mainte-
nance” goals of bilingual instruction (Crawford 1992). These terms—yet to be
coined in 1967—were the product of political, not pedagogical, necessity.

The most substantive, albeit brief, debate on the goals of the bill came on
the Senate floor (Congressional Record 1967). Joseph Montoya of New Mexico
urged his colleagues: “We must take advantage of the language pluralism that
exists in the Southwest. But it must be constructive pluralism. Comprehensive
bilingual education programs are, to my way of thinking, one way we can give
to all [Spanish-speaking students] the best of both worlds in terms of language,
culture, and cooperation in daily life” (35053). Frank Lausche of Ohio was less
enthusiastic about “the Federal Government pouring in . . . money” to help
maintain minority tongues. A native speaker of Slovenian, he recalled, “F went
to a grammar school where they taught English. They did not teach me Sloven-
ian in order to learn English [sic].” He also worried about the precedent: “What
are we to do if there is a Hungarian neighborhood in Toledo that finds it wants
Hungarian taught in its schools?” (34702). The bill's chief sponsor, Ralph

Yarborough of Texas, sought to finesse the differences by emphasizing transi-
tion while leaving the door ajar for maintenance:

It is not the purpose of this bill to create pockets of different languages
throughout the country. It is the main purpose of the bill to bring millions of

*'hernstrom (1980}, a critic of bilingual education, claims: “The chairmen of the House and Scnate
committees did not call witnesses—in the sense of experts on the educational and political ques-
tions raised by the legislation—but {with few exceptions) lobbyists. Ethnie activists—mostly His-
panics—came to testity on the bill’s necessity” (6). [n fact, only twenty-six of the 144 witnesses
were lobbyists for community and advocacy groups; about half had Hispanic surnames.
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school ‘children into the mainstream of American life and make them literate in
the national language of the country in which they live: namely, English. Not
to stamp out the mother tongue and not to make their mother tm{gue the c-lom-
inant language, but just to try to make these children fully literate in English

so that the childrer: can move into the mainstream of American life. (3470(?) '

This explanation appeared to satisfy Senator Lausche, who asked “whether all
of us sh?uld not be expert in at least 2 languages—perhaps 3” and recom-
m_encéeci ‘a kno“flgdge of Latin” to everyone (34703). No further questions were
2:35 U:ri}id the Bilingual Education Act passed as part of an omnibus education
. Ambiguity served Senator Yarborough's purposes. In 1967, the political
universe was perfectly aligned to create an antipoverty program serving His-
panic Am.erlcans, whose needs had thus far received little attention from the
Gre_at Society. Mexican American educators and the National Education Asso-
ciation (1966) had recently highlighted the plight of Spanish-speaking stu-
dents,.”‘the invisible minority.” Yarborough, a populist Democrat enlis%ed in
the “bilingual movement” at the NEA's Tucson Conference in the’fall of 1966
Senzfltor George Murphy, a conservative California Republican, also endorseci
the 1c1(?a, noting that Governor Ronald Reagan had recently signed legislation
r_epealmg his state’s'mandate for English-only instruction. Still, there was no
time to lose. Urban riots and a costly war in Southeast Asia wer,e beginning to
spoil the Johnson administration’s appetite for social spending Indeged
Yarborough had to twist arms to get its support for a new “title” of thé Elemen—f
tary a.nld Secondary Education Act. (The administration initially favored fund-
ing balmgual' approaches through existing programs.) Who knew when this
opportunity would come again? Why risk it by raising sensitive matters like
assimilation and pluralism? Better to pass a bilingual education bill tod d
clarify its goals at some future date. .
_As political strategy, Senator Yarborough's approach is hard to fault. As
policy making, it left many loose ends. In particular, the unresolved questio.n of
goals would haunt Title VII for years to come. Reflecting on the legislative
process long after the fact, many of the key players (including Yarborough)
:cxgreed that the law was conceived as an experiment not in language polic 1tg)ut
in ?ducation policy, designed to tackle a problem of underachievemeit in
which language happened to play a role (Croghan 1997). Conscious or not, the
federal government’s intervention on behalf of bilingual instruction ’was
unprecedented and far-reaching. What did it mean? The program’s adminis-
trators, members of Congress, school personnel, academic researchers, and the
parents of LEP children ail cherished their own interpretations. ’
The Office of Education included the following advice in its 1971 instructions
f(.)r. Title VII grant applicants: “It must be remembered that the ultimate goal of
bilingual education is a student who functions well in two languages on ang occa-
s:clm." This was hardly the consensus view on Capitol Hill. Congressionz;l] com-
mittee members made it clear that “we were in there to overcome [students’]

1
There was no separate recorded vote on bilingual education in ¢ither the Flouse or the Senate
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‘bilingual problem,”” Albar Pena, the program’s first director, recalled two
decades later. “There was an obsession that if they were not English-speaking at
the end of the first grade that the world would come to an end” (quoted in Craw-
ford 1992, 85). Appropriations for Title VII nevertheless remained modest—only
$7.5 million in 1969. Although funding increased to $45 million by 1974, it was
enough to support a mere 211 local programs (Crawtord 1993).

As state legislatures began repealing English-only school laws and autho-
rizing native-language instruction, they showed a similar ambivalence. In
1971, Massachusetts became the first state to require “transitional bilingual

education” under certain circumstances—and the first to use the term—but its .

definition of the program omitted any mention of goals (Mass. Gen. Laws, Title
XII, chap. 71A). A similar law, adopted two years later in Illinois, articulated
the purpose of transitional programs: “to meet the needs of [LEP] children and
facilitate their integration into the regular public school curriculum” (Iil. Ann.
Stat., chap. 122, art. 14C). By the mid-1970s, more than a dozen states had
enacted bilingual education statutes; none drew sharp lines of demarcation
between transition and maintenance.

Educators, for their part, continued to see the two goals as compatible.
According to the American Institutes for Research (AIR) report {Danoff et al.
1977-1978), a nationwide study of Title VII's impact, 86 percent of local bilingual
programs retained Spanish-speaking children even after they were deemed flu-
ent in English. On the other hand, 50 percent of “bilingual” teachers lacked profi-
ciency in the native languages of their students—casting doubts on whether Title
VII was doing much to promote fluent bilingualism. Amid the furor over the first
finding, however, the second was largely ignored. Critics charged the Office of
Education with flouting both the melting-pot tradition and the intent of Con-
gress by failing to “mainstream” children as quickly as possible (Epstein 1977).
The language-as-resource approach was condemned as diametrically opposed to
the goal of assimilation. In addition, AIR’s mediocre report card for Title VII—
“no consistent significant impact” on achievement—led opponents to question
the program’s effectiveness. This marked the first serious opposition to the bilin-
gual experiment. Under the leadership of Senator 5. 1. Hayakawa of California, it
would soon expand into an English-only movement seeking to restrict most uses
of minority tongues by government (Crawford 1992).

In reaction to the controversy, Congress voted in 1978 to restrict federal
support to transitional bilingual education programs. Henceforth, the native
language could be used only “to the extent necessary to allow a child to
achieve competence in the English language” (Public Law 95-561). While this
statutory restriction was eased in 1984, for another decade only a tiny portion
of federal funds flowed to maintenance—now known as “developmental bilin-
gual education.” Nevertheless, critics successfully portrayed Title VIl as a pro-
gram that emphasized the native language and “ethnic pride” at the expense of
English. Led by the Reagan administration’s secretary of education, William J.
Bennett, they advocated “local flexibility” for districts to try English-only alter-
natives such as “structured immersion” (Bennett 1985). In response, defenders
insisted that bilingtal education was the most efficient solution to the prob-
lems of limited English proficiency and academic underachievement.
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Thus, during the 1987-1988 reauthorization of Title VII, the debate involved
means, not ends. Both sides embraced the language-as-problem orientation
which proved to be consistent with diametrically opposed policies for educatin ’
LEP stuc:ler.lts. Congress struck a compromise, diverting up to 25 percent of armuzﬁ
appropriations from bilingual to “special alternative instructional programs.”
Only atiny share was made available for developmental programs, despite their
promising academic outcomes and success in cultivating bilingualism.

Language-as-resource, while gaining hegemony among educational
researchers and practitioners, was marginalized politically by the new terms of
t}}e debe_:lte. With any form of native-language instruction now condemned as a
d.ls.tractlon from English—in effect, Title VII’s critics portrayed transitional
bilingual education as a language-maintenance approach—the program’s
defend_ers tended to downplay its potential to develop bilingual skills. One
exception was the Miami-based Spanish American League against Discrimina-
tion (SALAD). Troubled by Bennett’s assimilationist rhetoric, in 1985 the grou
cou.ntered with the slogan “English Plus.” While English is essential in thz
United States, SALAD argued, to succeed in a global economy, children need
to learn more than one language and developmental bilingual education can
be an effective means to that end. This philosophy was soon put into service as
a programmatic alternative to the broader English-only campaign (Combs
1992). Again, however, its appeal has been limited mainly to language educa-
tors. English Plus has found few legislative champions outside of the Latino
and Asian American caucuses {e.g., Serrano 1997).°

The Irnpact of Lau v. Nichols

Meanwhile, bilingual education had also become a civil rights issue. For mili-
tant Chicanos in particular, it emerged as a key demand—in no small part
because of the suppression of Spanish in schools throughout the Southwest, a
symbol of racial oppression. For La Raza Unida Party, which won control of tiwe
Crystal City, Texas, school board in 1970, bilingual education became a matter
of selfidetermination, an assertion of ethnic pride, and a pedagogical approach
to Whll(;h high hopes were attached (Shockley 1974). Wherever language
minorities were concentrated, school officials began to feel community pres-
sure to adopt bilingual methods. Several districts became the target of lawsuits
by parents who argued that failure to address students’ language needs meant
failure to provide them an equal opportunity to learn. As Mexican American
students staged boycotts to protest their treatment by the schools in cities like
Los Angeles, bilingual education was frequently among their demands.

. In 1970, the U.S. Department of Health, Education, and Welfare responded
with a memorandum on school districts’” obligations toward LEP students
Under the Civil Rights Act of 1964, it warned, “sink or swim” was no longeli
permissible. Public schools would now have to take “affirmative steps” to help

This bltu;fntum may be changing, as Republicans begin to make overtures to Hispanic voters. A
new English Plus resolution was introduced in 1998 by John McCain of Avizona and nine other
Republican senators.
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students overcome language barriers. Moreover, they would have to provide
such assistance without segregating children on dead-end tracks of remedial
education.

Few districts paid much attention. In San Francisco, for example, adminis-
trators insisted that by giving LEP students the identical education offered to all
students—that is, instruction via the English language—schools were dis-
charging their obligation to provide an equal education for all. Federal district
and appeals courts agreed, rejecting a lawsuit brought on behalf of Chinese-
speaking students and permitting sink-or-swim instruction. While this posi-
tion may seem myopic today, in the early 1970s it was widely shared. The issue
of desegregation had so dominated the civil rights struggle that any suggestion
of “separate but equal” education was suspect even to progressives. Unlike
African Americans fighting exclusion, the language-minority plaintiffs in the
San Francisco case sought to establish the principle that children with different
needs are entitled to different treatment by the schools. They cited the words of
Justice Felix Frankfurter a generation earlier: “There is no greater inequality
than the equal treatment of unequals” (Steinman 1971).

The U.S. Supreme Court embraced the parents’ reasoning in a unanimous
opinion. Its ruling in Lau v. Nichols (414 U.S. 563 [1974]), while limited in scope,
remains the major legal precedent on language rights in the United States—or,
more precisely, on the obligation of government to provide appropriate lan-
guage accommodations to safeguard (other) fundamental rights. Writing for
the court, Justice William O. Douglas reasoned that

there is na equality of treatment merely by providing students with the same
facilities, textbooks, teachers, and curriculum; for students who do not under-
stand Engtish are effectively foreclosed from any meaningful education. Basic
English skills are at the very core of what these public schools teach. Imposi-
tion of a requirement that, before a child can effectively participate in the edu-
cational program, he must already have acquireéd those basic skills is to make a
mockery of public education. We know that those who do not understand
English are certain to find their classroom experiences wholly incomprehensi-

ble and in no way meaningful. (565)

The decision stopped short of mandating bilingual education, leaving the door
open to other pedagogical treatments for students’ “language deficiency”:

No specific remedy is urged upon us. Teaching English to the students of Chi-
nese ancestry who do not speak the language is one choice. Giving instructions
to this group in Chinese is another. There may be others. Petitioner asks only
that the Board of Education be directed to apply its expertise to the problem
and rectify the situation. (563)

As interpreted by the U.S. Office of Education, however, Lau v. Nichols soon
became a mandate for bilingual education: the remedy of choice whenever a
school district was found to be violating the civil rights of LEP students.
Aggressive enforcement of the so-called Lau Remedies from 1975 to 1981
imposed bilingual education on nearly five hundred school districts, mosily in
the Southwest, through consent agreements known as Lau Plans, This period
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of federal oversight—or federal “ - 5,7 i
local ofﬁcials—ha%:l contradictory re};i?:g pandedness,” i the view of many
Fgr the first time, large numbers of school districts were induced to pa
attention to the language needs of LEP students and to serve them thrm}: }};
blllygual education. Before the mid-1970s, few had done either of these thin g—
which required a thorough transformation of business as usu::ll—withou‘:g fh
carrot oif tederal or state subsidies. Now came the stick, as the federal Office fcve
Civil Rights patrolled school systems with significant language-miru:n‘'tr
enrollments. Districts required to adopt Lau Plans, along with others that a t1 g
to pre-empt federal intervention, tended to accept the new pedago rtfde
¥ngly at first. Over time, however, most came to regard bilingual instrgj::tgion ag-
if not a panacea, at least a substantial improvement over “sink or swim.” AS ;
pedagogical ogtcomes improved, community support usually increased -
Yet prescriptiveness also bred resistance. Bilingual education su&denl
became a point of conflict between federal authorities and local school board f
a cause célebre for opponents of Big Government—in short, a natural issue f. .
congervatives of the period. First, the Lau Remedies were attacked as ille i?‘f
mate because, as quasi-formal “guidelines,” they had been issued withou% 1
opportunity for public scrutiny or comment. A federal court agreed Labeliarl
the rule-making process illegal, it ordered the Carter administration t;) develng
formal Lau Regulations. When the new rules finally appeared, shortl befcgrp
the 1930 election, they were greeted with near-unanimous oppc;sition f};om thz
edl_lcatlon community (other than the National Association for Bilingual Edu-
cation anq its affiliates).” Ronald Reagan, who had made attacks on f:fderal red
ta‘pe a major campaign theme, withdrew the Lau Regulations shortly after win-
ning the presidency.” As a result, since 1981 the Office for Civil Rights h
declined to articulate a preference for any pedagogical approach ® ® *
Second, the Lau Remedies placed a new burden of proof 6n the federal
government, Mandating bilingual instruction, rather than merely eﬁcoura in
}ocal school districts to try it, created pressure to offer “conclusive” evidencge ng
its pedagogical benefits. A U.S. Department of Education review of the
research literature, initiated by the Carter administration, found mixed results
at best. Baker and de Kanter (1983) concluded that “no consistent evidence

4 .
s tment el Lo Reltons, ol Bt v tecry ol s
el  Tert ¢ L e new :,s’ccretary of education, called them
. . infl - burdensome, unworkable, and incredibly costly” (quoted in Crawford 1995, 53)
The.cnll rights agency has relied instead on the Castasieda standard for determining whethy ’ \h.
districts are meeting their obligations toward LEP students {Crawford 1996). This thgree— a te: S: .
dcvel.ope-ci by a federal appeals court in inferpreting the Equal Educational Ovpportunjtis_“};j Arct E? 1;\;15
Reaffirming the Lau ». Nichols decision, the law requires school districts to take “appro 1:iat* 0t' .
mferco}mg: language barriers that impede equal participation by its students in isspimyt,ruct: ac llon .
grams " (Sec. 1703[{]). More than vague “good faith” efforts are réquired the éourt rule«;i in Ca(“)?:l‘ ‘};ro_
Pickard (648 F. 2d 989 {5th Cir. 1981]). A program serving LEI students m’ust meet the followi . “”‘& H'U:

It must be based an “a sound educational theory,” endorsed by one or more expe tL g nien

[t must be “implemented effectively,” with adequate resources and personne| e

After a trial period, it must be evaluated as effective in overcoming language i-mndicaps
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supports the effectiveness of [transition bilingual education (TBE}]. . . . An occa-
sional, inexplicable success is not enough reason to make TBE the law of the land”
(50-51). The report also speculated that alternative, all-English approaches might
be promising. Yet the Baker-de Kanter study itself came under criticism for its
methodology {e.g., Willig 1985). Many of the studies under review involved pro-
grams that were poorly designed and implemented, quick-exit models rather
than the developmental approaches later found to be superior (Ramirez et al.
1991). The authors’ claims for the promise of “structured immersion” were based
on studies of Canadian programs (bilingual ones, at that) tailored to the needs of
students who had little in common with language-minority students in the
United States. Despite the study’s limited credibility among researchers, however,
it received considerable play in the news media. The debate lent credence to the
argument, raised by Secretary of Education William Bennett (among others), that
the experts are “divided” and thus the scientific evidence on bilingual education
remains too “inconclusive” to support Title VII policy.

Hence the political paradox of bilingual education. It might well have
remained a marginal experiment had it not been tmposed on school districts
via the Lau Remedies and assorted court orders. Today’s most successful
instructional models for LEP students might never have been developed; at
best, they would likely be confined to a tiny number of schools. At the same
time, however, federal and state mandates for bilingual education provoked a
backlash and a fierce debate over the program’s effectiveness. Critics charged
that, however “well-intentioned,” Title VII had failed to fulfill its promises—
citing the persistence of high failure and dropout rates among Latino students
in particular. Thus, its value as a civil rights remedy has come into question.

Increasingly, English-only advocates have appropriated the language-as-right
approach for their own purposes. Chavez (1991) argues that if bilingual education
segregates LEP children from the mainstream and discourages them from learning
English, then it must limit their educational opportunities. Proposition 227, the so-
called English for the Children (1997) initiative, made a similar pitch to California

voters:

(a) WHEREAS the English language is the national public language of the
United States of Ametica and of the state of California, is spoken by the vast
majority of California residents, and is also the leading world language for sci-
ence, technology, and business, thereby being the language of economic
opportunity; and

() WHEREAS immigrant parents are eager o have their children acquire a
good knowledge of English, thereby allowing them to fully participate in the
American Dream of economic and social advancement; and

{c) WHEREAS the government and the public schools of California have a moral
obligation and a constitutional duty to provide all of California’s children,
regardless of their ethnicity or national origins, with the skills necessary to
become productive members of our society, and of these skills, literacy in the
English language is among the most important; and

(d) WHEREAS the public schools of California carrently do a poor job of edu-
cating immigrant chifdren, wasting financial resources on costly experimental
language programs whose failure over the past two decades is demonstrated
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by the current high drop- ish li

crant chaldren; an%{ op-out and low English literacy levels of many immi-

g?WV\{EIEgEEAS yot.;lng i'rinmigrant children can easily acquire full fluency in a
age, such as English, if th i i

the clatono at sarly age.g if they are heavily exposed to that language in

(f) THEREFORE it is resolved that: i i i

\ i : all children in California public sch

shall be taught English as rapidly and effectively as possible. (Selz, SUBC) wehool

(althMos}t] fair-minded Americans would agree with most of these premises
@ ougd i)aragraphs [d].apf:l [e] would receive few endorsements from experts
Ens?cohn -language f'icqmsmon). LEP children are surely entitled to “be taught
g 1;1 - 88 effectively as p.ossible.” Whether that also means “as rapidly as
}gica)?s; t; tlS il}r:qther matter. 5till, no one disputes that English proficiency is cru
_ oth to their academic success and to their * i i i
D eir academic r “economic and social advance-
The question becomes one of me
2 ¢ _ f means: How should these goals be pursued?
i;roggflgonl?i? II;QqE]I’eS that “all children in California publ%c schooll; sh.’:ltllle ge
u nglish by being taught in English.” The initiati
_ : : . itiative statute prohibit
g:;st us?s”olf1 nleihveglanguage instruction for LEP students and prescr]ijbes 1prloS
ms of “sheltered English immersion durin iti ;
‘ g a temporary transition period
not normally intended to exceed one year” i 7, Se
r” (Engl i
o ey ¥ (English for the Children 1997, Sec.
Engl\:\fﬂllthls swe?e%ing rrl1anclate serve the interests and safeguard the rights of
sh learners? Or will it do precisely the opposite? L i
asked to decide such questions n i o otoia bt other st
ot only in California but in oth
well—judgments that requi i il contradictory
| quire sorting through complex and i
information. One might as well ask th i’ Pt
e electorate to mandate a t
AIDS or to select the desi i honle shoi
gn of the next space station.'"” How sch
teach LEP students has become a hi ical issu e b
_ s . ghly technical issue. It has also b
hlgh};y pplltlcal one, which invites simplistic and demagogic answers e
" gain, the paradox: In its path to acceptance, bilingual education followed
¢ e com}ffe of numerous reforms of the 1960s. Conceived as an innovative
pgroac to’a soma-l prpblem, it was taken up as a demand by ethnic militants
1;a:)rc:a}rdpare?L:l . ocll-gsmzatlons, supported with federal funds, accepted by school
s, studied by researchers, embraced b iti ’ i
, v practitioners, and sustained b
X)t?}? of expvi.rts, la;wyers, and bureaucrats. In short, it became institutionalizi:da
e same time, however, these currents were eroding i iti -
e , the: g its political support. T
;he exftent th;t.bllmgual education has become the domain of professio}zgis it ics)
ess of an activist cause, less of a community concern, less of a social moven;ent

2 , . .
(Atparents equest, “waivers” of the English-only e ray be allowed fo oider LEP children and
and school b-n[;rd mer‘::}ez:; Wl}-;io‘f;f;;;ls tl:)epi'-;t]i&c‘ic; ]tE(;ITaEy relstfictions Teachers, administrators,
" . ish- i N

In[%e;s?nally liable” for ﬁnanc?al damages (English for %he C}?Rd)frégsltgg;flg;n;g ::d:‘g;g) and held
bv.i;&gﬂh;)i(j:‘n}[);esill'e ?gggntt;r‘ely farffet‘ched, considering California’s attachment to g(_)v;grnrnent-
béing circula;ted fLorjil v ere were five meastres certified for the June ballot and forty others

he November ballot, ranging from a proposal to legalize casi Ve

an effort to ban the sale of horse meat for human cansumption (Kerqhnerhi‘)‘)é-i} sine gambling fo
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Government agencies, educators’ associations, and school districts have done
little to explain the pedagogy to outsiders, including parents—many of whom are
new to the United States and have no memory of earlier struggles for bilingual
education. The broader public, never clear about the rationale for native-language
instruction, is increasingly skeptical of its results. With the rise of English-only
activity, assimilationist rhetoric has won a growing acceptance. Now it is making
inroads into language minority communities. Polled by the Los Angeles Times on
whether they would favor a ballot initiative to “require all public school instruc-
tion to be conducted in English and for students not fluent in English to be placed
in a short-term English immersion program,” 84 percent of Latinos answered in
the affirmative, as compared with just 80 percent of ali voters (Barabalk 1997)."

There is no question that the parents of LEP students continue to feel
strongly about the civil rights goals of bilingual education. Yet it is also clear that
in the 1990s, language-minerity communities are less vocal on its behalf than in
the 1970s. Defending the program’s effectiveness has become largely a job for
professionals. Whether bilingual instruction provides an antidote for school fail-
ure, whether it teaches English effectively, whether it safeguards children’s rights
under Lau—these questions are usually left to specialists who can explain the
complexities of educational research. Few members of the public seem interested
in such explanations, which contradict cherished myths on how languages are
jearned and how immigrant ancestors “made it” without special help.

Moreover, the voters exhibit a growing impatience with government pro-
grams that benefil immigrants and racial minorities. By approving Proposition
187 in 1994, Californians instructed school offictals to hunt down and expel the
children of “illegal aliens.” With Proposition 209 two years later, they chose to
outlaw all forms of affirmative action. In 1998, disregarding the advice of profes-
sionals in the field, they voted to outlaw bilingual education. Meanwhile, Latino
and Asian American politicians, who once rallied liberal supporters behind pro-

grams serving immigrants, now sense ambiguous feelings among their own con-
stituents. Hence their wariness about countering attacks like Proposition 227.

Thus the political viability of bilingual education becomes increasingly
tenuous to the extent it relies on expert opinion. This is true not only because
experts are routinely divided on pedagogical matters. In addition, many
researchers today are sensitive to the charge that their work has become
“politicized”; so they are more guarded in expressing support for bilingual
approaches than they were in the 1980s. A recent report by the National
Research Council strived for even-handedness, noting the benefits of both
native-language and English-only instruction, even though the panel com-
prised several prominent enthusiasts of “additive bilingualism” (August and

1 fairness, it should be noted that this question poorly summarized the provisions of the “Eng-
lish for the Children” initiative, such as neglecting to mention its ban en bilingual education pro-
grams. Later polls showed contradictory results—for example, Spanish-language media in Los
Angeles found that 88 percent of parents with children enrolled in bilingual programs were satis-
fied with the results. The major exit pell en June 2, 1998, concluded that Latinos had rejected
Proposition 227 by 63 percent to 37 percent (Los Angeles Times-CNN Poll 1993). Yet even this level
af support is substantially higher thanin the past.
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Hal_mta 1997)." Bilingual teachers and administrators continue to champi
their programs without equivocation. Yet such views are easily dismissel«ji e
expressions of narrow self-interest—a perennial line of attack by cons : £ o
critics (see, e.g., Thernstrom 1980, Chdvez 1991). ’ .
- Without a broader and firmer political base, the future of bilingual educ
tion would appear uncertain, to say the least. Where is the neededgsu ort ta ,
bg found? The most obvious undeveloped sources are Ianguageéminorilzp f.arh'0
lies and communities. What has kept them from playing a larger ad)\{foca .
role? Several factors have already been noted: professionalization of bilin uca}i
programs, poor communication by the schools, timidity among elected %ff'
cials, and‘ immigrants” inexperience in a new political system. Most import i
perhaps is the peculiar tradition of language rights—or lac}-< thereof—li(i)r: ?1111;

. United States.

Language Rights, American Style

Ip most of the world, language rights are understood in two ways: “(1) th
right of freedom {rom discrimination on the basis of language; and ();)'the ri hi
to use your language(s) in the activities of communal life” (i\/[acias 1979 4gl
Intc_ematlona}l treaties to which the United States is a signatory, such a:; th)‘
Umted. Nat}ons Charter and the International Declaration of I—K’Jman Ri‘ ht*e
recognize either one or both varieties. Such treaty obligations make theseglari.j
guage rights a part of US. law—at least, theoretically. Nevertheless, th
remain largely foreign to our legal traditions. v
.ft-\merlcans have frequently addressed the language needs of its citizens on
political, economic, or moral grounds. During the nineteenth centur fO
e_xample, a dozen states and territories authorized bilingual education iny’ ugr
lic schools; elsewhere it was often provided without official sanction (Igl :
1977}. Ygt there were no constitutional obstacles to terminating such policies OS§
mandating English-only instruction, as most states chose to do durinp the W;Sd
War I era. Some Hispanic advocates have argued that, under the 181%8 Treaty of
(‘}uac.Ialupe Hidalgo, Spanish-speakers are entitled to bilingual-bicultural educa-
tl‘OI‘l in the Southwest. In fact, the treaty makes no explicit mention of langua
n'ghts, and such interpretations have been rejected by U.S. courts (e.g., L6 ; ;88
ring v. Henry 389 U.S. 922[1969]). s
. Lar}guage rights exist in the United States only as a component of othe
r}ghrt’s, in particular the Fourteenth Amendment guarantee of “equal rote‘:f
t10n' under law without regard to race or national origin. Lau v Nichcf?s waf
dec1.ded on similar grounds, relying on Title VI of the Civil Rightf; Act of 1964S
Taking another approach in Meyer v. Nebraska (262 US. 390 [1923]), th -
Suprem(? Court struck down restrictions on foreign-language instruction ;1 N
unconstitutional violation of “due process” guarantees. o

12 ’ R e

LiS;YtE:r;iIEpar;.glhrr;)en}l_)e__rh hc;d been part of the Stanford Working Group on Federal Programs for
*d-English-Proficient Students, which influenced the Clinton administrati nd s

port for developmental bilinguai education (Hakuta et al. 1993). inistration @ expand sup-



120 - Part? Teachers and Students Caught in the Cross Fire

While this court has not attempted to define with exactness the liberty thus guar-
anteed .. . without doubt, it denotes not merely freedom from bodily restraint but
also the right of the individual to contract, to engage in any of the common occu-
pations of life, to acquire useful knowledge, to marry, establish a home and bring
up children, to worship God according to the dictates of his own conscience, and
generally to enjoy those privileges long recognized at common law as essential to
the orderly pursuit of happiness by free men. The established doctrine is that this
liberty may not be interfered with, under the guise of protecting the public inter-
est, by legislative action which is arbitrary or without reasonable relation to some
purpose within the competency of the state to effect. (402)

Among these implicit rights, the Court enumerated a German language
teacher’s “right thus to teach and the right of parents to engage him so to
instruct their children” (402}.

Significantly, despite the hreadth of constitutional “liberties” it found to
be guaranteed by implication, the Meyer court said nothing about community
rights to use and maintain a language other than English. Its omission 1s ¢on-
sistent with the Anglo-American tradition of common law, which almost
always endows rights to individuals rather than to groups. This has tended to
discourage the recognition of language rights, which have limited meaning
outside a collective context. For example, the Lau decision defines an LEP stu-
dent’s right to special assistance designed to overcome the language barrier
and make academic instruction comprehensible—not an ethnic group’s right
to perpetuate its language via vernacular {Le., native-language) education.
Restricted in this way, Magnet (1990) argues, language rights are ultimately
meaningiess:

The right to utilize a language 18 absolutely empty of content unless it implies

a linguistic community which understands the speaker and with whom that

speaker can communicate. . .. Language rights are collective rights. They are exer-

cised by individuals only as part of a collectivity or a group. Legal protection

of language rights, therefore, means protection of that linguistic community,

that community of speakers and hearers, vis-a-vis the larger community which

would impinge upon it or restrict its right as a group to exist. (293; emphasis
added)

Canada’s policy of official bilingualism incorporates this philosophy. In
essence, according to a former commissioner of official languages, it guarantees
the Francophone minority’s “right not to assimilate, the right to maintain a cer-
tain difference” (Yalden 1981). Besides entitling citizens to federal government
services in both English and French, Canada provides subsidies to numerous
indigenous and immigrant minorities for the purpose of linguistic maintenance.
The United States, by contrast, has tended to resist such policies in principle, if
not always in practice. Except in matters of religion, it would be hard to cite any
collective “right not to assimilate” ever guaranteed by federal or state govern-
ments. Nor was there any formal recognition of a “right” to mother-tongue
schooling for any non-Anglophone group, immigrant or indigenous.

Nevertheless, American linguistic minorities have succeeded in maintain-
ing distinct communities, sometimes for several gencrations, with varying
dewrees of toleration or accommodation from authorities. Bilingual and ver-
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nac!.zlar education were widely, if inconsistently, available from the colonial
until World War 1. In 1900, contemporary surveys reported that six hunderal
thousand elementary school children, public and parochial, were recei Fed
part or all of their instruction in the German language. Th{s figure—v\i‘l?'ng
Kloss {1977) regards as overly conservative—was equivalent to 4 percent of llc-lh
elementary school population at the time,*> probably larger than the apor.
tion of children in all bilingual classrooms today.™ propor
This era of accommodation ended following World War I i

speakir}g languages other than English, especial%y German, Ca;r?e}:if{idaw}le?l
ated V\Illfh disloyalty to the United States. Such wartime fears Strengthelist;cc,ia-
campaign to “Americanize the immigrant,” especially in linguistic matt ;
This in turn had a major impact on the schools. By 1923, thirty-four states }?rf:l-
adopted laws banning native-language instruction and, in some cases, forei ;
language teaching in the early grades {Leibowitz 1969). As a result i)ilin %ni
education largely disappeared until the early 1960s, when it was r’evi § ba
Cuban exiles in Dade County, Florida. e

The Once and Future Politics of Bilingualism

While a thorough historical analysis is beyond the scope of this chapter, for our
purposes th_e key question is: What can be learned from early Americar’l “tradi-
tl?ﬂ; ?of btlin.gual education that might be relevant to its present political
Fh;gmt(;;zr]ralaerrt;%ular, what were its ideological and political foundations before
First, it should be noted that bilingual and vernacular schools were often
the product of practical necessity or local choice. Before the twentieth centur
fully English-proficient teachers were often unavailable in large expanses g}
the rural Midwest, New Mexico, southern California, Louisiana, and northern
New England. Where language minorities commanded local majorities, the
usually controlled their own education systems. The first public schools Iin th);,
state of Texas, established by the municipality of New Braunfels in the 1850s
opeFated mostly in German (Kloss 1977). At about the same time, the Cherokeé
Nation of Oklahoma established a system of twenty-one bilingu:’:ll schools and
tiv]\ro ac.ademi'es, achieving higher literacy rates in English and Cherckee than
:Us:*sl.'lgzgnhalzigr{ggg;tate: of Arkansas and Texas could manage in English alone

13
uﬁ?ﬁé}iﬁl?rﬁi H’I\thl ml.lhonfor‘? percent——wnyld bea more reasonable figure.

; Y, y’s data in this area have barely improved since 1500. Based on reports from
forty-cight states and the District of Celumbia, the U.S. Department of Education estimatés that
3,01&?,(.142 s'tudents in public and private elementary and secondary schools were limited-En lis}‘:-
proficient in 1994-1995 {(Macias and Kelly 1996). These counts vary in reliability, especiall fogr ri-
vate s.chool enrollments, Information about the educational services provided ’to LETP chy;]dreﬁ is
especially fragmentary. California, the one state that conducts a thoreugh school-by-school ]anl
guage census each year, reports that only 30 percent of LEP students were enrolled in fully bilin-
g;z;:);li::rao‘:nq 11111994—]995. Extrapolated nationwide, that proportion would yield an eZtimﬂe
[ 413 U8, students in bilin ' ion— 3 STCe ; - ‘
oty empollment o 46’930’21‘;] education—or less than 2 percent of the total elementary and
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Bilingual education also gained a foothold in major cities including St.
Louis, Indianapolis, Milwaukee, and Cincinnati, which ran extensive German-
English programs for several decades. School systems made conscious deci-
sions to accommodate the wishes of immigrant parents. More than 5 million
Cermans arrived between 1830 and 1890, and most settled in the Chio and
Mississippi river valleys. Notwithstanding their religious, cultural, and politi-
cal diversity, these immigrants were united on the value of German-language
instruction as the key to a treasured heritage. For parents, language mainte-
nance was usually the chief goal of bilingual instruction.

More important, school officials saw themselves in competition with
parochial schools for immigrant students. Providing minority-language
instruction became a way to entice parents to support the “common school.” It
was also conceived as a way to bring these groups into the mainstream of
American life. William Torrey Harris, school superintendent in St. Louis and
later U.S. commissioner of education, saw no contradiction in fostering bilin-
gualism and assimilation simultaneously. Like other educational leaders—-and
unlike most immigrant parents—he saw the primary goal of bilingual educa-
tion as teaching American culture, including the English language, as effi-
ciently as possible. His rationale, however, was more political than
pedagogical. “If separate nationalities keep their own [Lutheran and Catholic]
schools,” Harris wrote in 1870, “it will result that the Anglo- and German-
American youth will not intermingle and caste-distinctions will grow up.” On
the other hand, “if the German children can learn to read and write the lan-
guage of the fatherland in the public schools, they will not need separate ones”
{quoted in Schlossman 1983, 152).

Harris believed strongly in the public schools’ mission to “ Americanize the
immigrant.” Yet he differed from later promoters of this cause in his conviction
that the process would proceed more efficiently by voluntary rather than coer-
cive means. In St. Louis, his approach proved successful. After fifteen years of
German bilingual programs, the percentage of German-American children
attending the public schools had increased from 20 percent to 80 percent
(Schlossman 1983).

By offering bilingual instruction in St. Louis and elsewhere, schools recog-
nized no language rights in the strict sense. Nevertheless, they paid homage to
a strong tradition in American education: parents’ prerogative to have a say in
their children’s schooling. However vaguely defined in legal terms, the right of
parental choice has been revered as a political principle. Thus it has served at
times as a powerful rallying cry for diverse groups of parents, including lan-
guage minorities. In 1889, when German Americans learned that Wisconsin
and Illinois had imposed English-only instruction on parochial as well as pub-
lic schools, they put aside factional concerns, organized to defeat the ruling

Republican Party at the next election, and soon repealed the legislation (Craw-
ford 1992). In the 1960s, when Mexican Americans demanded an end to sink-
or-swim neglect, they marshaled sufficient moral and legal authority to win
bilingual education subsidies, court orders, and civil rights enforcement.
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Parent activism can only flourish, however, when armed with i -
pose. To the extent that the parents of LEP children are uncertain al;:l)aur: ?}/12 ifI;tLil;—
nale f01.' bilingual education and alienated from the professionals who control it
they will remain passive players in the public policy debate. A majority of these’e
parents may continue to favor the program. But without mass goals and leader-
sh1p to rally behind, there can be no “bilingual movement” to provide needed
pol}tl.cz.il support. Indeed, parents’ passivity may be taken for acquiescence to
antibilingual policies—as it was in California‘s approval of Proposition 227

If current trends continue, the consequences could be drastic: Bili;'l ual
educators find themselves increasingly isolated and hard-pressed to rgsist
attacks. LEP students have fewer options, as many school districts limit access
to native-language instruction and others convert to English-only models alto-
gether. Thet nation’s thirty-year experiment with bilingual education, despite
its success in many schools and its benefits to many children, is brand;rd a gib
ure in the public mind. A generation of experience and research is discarded, a
the pedagogy is relegated to marginal status. ‘ "

The question for bilingual educators and advocates in the late 1990s is
whether they can regain the confidence, understanding, and allegiance of thei;

core constltgency—languagelminority communitics—in time to rewrite this
grim scenario.

STUDY QUESTIONS

1. What are the goals of bilingual education for various stakeholders? Which
are primary and which are secondary? How successfully are they bein
met in practice and why? On what basis do you make these judgments? i

2, What are the factors today that encourage public skepticism about tEc:iCh-
ing children in minority languages? To what extent do they reflect political
concerns? Pedagogical concerns? Other concerns?

3. ﬂow have orientations toward U.5. language policy evolved as a result of
Title VII, and what has been their impact? For example: How has “lan-
guage-as-problem” affected the theory and practice of bilingual education?
What contradictions in language rights have become evident in the publi(-:
debate over the English-only movement? Why has the English Plus, lan-
guage-as-resource strategy failed to appeal to significant numbe;rs of
Americans?

4, What accounts for the difference in the politics of bilingualism in the nine-
teenth century compared with the 1990s? What lessons can contemporar
advocates draw from these differences? pemy

5. ?redict the future of bilingual education two decades from today. Will the
flelcl.be stronger or weaker pedagogically? Will it stress the transition to
English over the development of tluent bilingualism or vice versa? Will it

continue to exist at all? Explain the early twenty-first century factors that
led to these outcomes.
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KEY CONCEPTS

Language attitudes
Language as a resource
Language-as-right
Language-as-problem
Societal bilingualism

Transitional versus maintenance bilingual education

Fnglish Plus

Equal educational opportunity
Nativism

Politicization of research
Individual versus collective rights

Parental choice
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