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Europ e's 
FLOUNDERING 

Fathers 
Europe's proposed constitution might look familiar to America's Founding 

Fathers, but mostly because it evokes their earlier mistakes with the flawed 
Articles of Confederation. For starters, the new charter fails to give the 

European Union (EU) real authority over war, diplomacy, and taxes, 

much less any real power to its new president. And by refusing to submit 

the constitution for popular approval, many EU member states are 

undermining its legitimafy and future effectiveness. I By Jack Rakove 

mericans can perhaps be pardoned 
for remaining ignorant of the pro- 
posed constitution for the expanding 
European Union (EU) unveiled to 

its member governments on June 20, 2003. Acade- 
mic specialists have followed the Convention on 
the Future of Europe's work on the constitution, but 
prior to June, the only U.S. newspaper regularly 
covering its deliberations was the Washington Times, 
which is not yet a journal of record. It was perhaps 
to pique American interest that the convention's 
president, former French president Valkry Giscard 
d'Estaing, periodically compared his convention 
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with the Philadelphia convention of 1787 and 
himself first with Benjamin Franklin and then 
with Thomas Jefferson. Giscard may have con- 
trived the Franklin reference to imply that he 
was only an elder statesman, not a Europhile 
with political ambitions yet to satisfy, but the 
allusion to Jefferson is more intriguing. Jeffer- 
son's role "was to instill leading ideas into the sys- 
tem," Giscard told the New York Times. He "was 
a man who wrote and produced elements that 
consolidated the Constitution." 

At first glance, these comments suggest Giscard 
was too clever by half. After all, Jefferson did not 
attend the Constitutional Convention. Instead, he 
remained in his diplomatic post at Paris, content to crit- 
icize the delegates for failing to include a declaration 
of rights in the proposed U.S. Constitution. If Jeffer- 
son did anything to "consolidate" the Constitu- 
tion, it was to foster a canon of constitutional 
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Europe's Floundering Fathers 

interpretation that favored the reserved powers of the 
states over the expansive view of federal authority 
held by George Washington and John Adams, his two 
predecessors as president, as well as Alexander Hamil- 
ton, his political nemesis. For a Eurofederalist like 
Giscard to admire Jefferson seems downright bizarre. 

Yet Giscard may have other and better reasons 
for casting himself as a latter-day Jefferson. For one 
thing, Jefferson was the first American to think of 

By any standard, the proposed EU constitution still 
falls well short of the ambitions released at 

Philadelphia two and a quarter centuries ago. 

declarations of rights not as free-standing state- 
ments of principle of uncertain constitutional author- 
ity or legal force, but as integral elements of a writ- 
ten constitution, a position he first took in 1776. He 
was also among the first to recognize that the con- 
stitutions Americans began adopting in 1776 were 
not truly constitutional in the robust sense of the 
term. Framed by bodies that were simultaneously 
acting as legislatures, the early constitutions, in Jef- 
ferson's view, were nothing more than statutes, sub- 
ject to revision by any subsequent meeting of the 
same body. A true constitution, Jefferson and other 
advanced thinkers concluded, had to be framed by 
a body appointed for that sole purpose and then sub- 
mitted to the people for their approval. 

This concern with making a constitution truly 
constitutional is one that Giscard could readily 
share. For both by American standards and those of 
contemporary constitutionalism, the nature of the 
current European project remains ambiguous and 
arguably deficient. "La Convention propose une 
Constitution a 450 millions d'Europeens," read a 
headline in Le Monde the weekend after Giscard and 
his colleagues adjourned. It would have been more 
accurate to say that the constitution was being pro- 
posed for 450 million Europeans and to the 15 
states of the current EU and the 10 new states prepar- 
ing to join. A constitutional treaty, as the new char- 
ter is sometimes called, is still more a treaty among 
nation-states than a constitution for a common peo- 
ple. In theory, it allows individual members of the EU 
either to block the adoption of the constitution or 
to truck and bargain for points they deem particu- 

larly important. And even though the constitution 
may weaken the legislative and regulatory powers of 
the member governments, it may not deprive them 
of a residual sovereign authority to opt out of the 
union should they so wish. 

To an American eye, the proposed constitution 
falls somewhere between the Articles of Confeder- 
ation drafted between 1776 and 1777 and the fed- 
eral U.S. Constitution framed a decade later. Like 

the Continental Congress under 
the Articles, the EU lacks the 
authority to tax. The economic 
and social authority of the EU, 
however, still goes well beyond 
anything Americans contemplated 
in the 1770s or arguably even after 
the U.S. Constitution was ratified. 
Under the Articles, the American 
states retained full authority over 

their internal police. Well into the 19th century, 
the only federal activity that Americans ordinarily 
noticed was the delivery of the mail. 

Yet the Continental Congress did have real 
authority over war and diplomacy, those classic 
markers of true sovereignty. Europe's proposed 
constitution, by contrast, goes no further than to 
create a new position of foreign minister without 
reducing the capacity of member states to maintain 
their individual and independent foreign policies. 
Much of the movement to reform the Articles in 
the mid-1780s was predicated on the inability of 
Congress to carry out the national security func- 
tions it clearly possessed. It remains difficult to 
imagine the nation-states of the EU rallying around 
a movement to centralize authority in the EU 
because the peoples of Europe want to cut a bold- 
er figure on the world stage. 

By any standard, then, the proposed constitu- 
tion still falls well short of the ambitions released 
at Philadelphia two and a quarter centuries ago, 
and the ultimate course and character of constitu- 
tional change in Europe remain among what James 
Madison called "the arcana of futurity." Nor is the 
convoluted and protracted process of drafting, 
renegotiating, and finally approving the finished 
constitution likely to produce anything like the 
clear and unequivocal decision that emerged from 
the American deliberations of 1787 to 1791. Those 
debates laid to rest the idea that sovereignty could 
only be vested in government. They showed that all 
legitimate governments, state and national, actually 
derived their authority from the consent of the 
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people. Whatever else the European constitution 
may accomplish, it is not about to strike a blow for 
the cause of popular sovereignty. 

Beyond these and other points of historical com- 
parison, how does the European constitutional 
project illuminate the state of European and Amer- 
ican relations at this vexed moment in the transat- 
lantic relationship? More than three decades ago, 
when the late R. R. Palmer memorably titled his 
sweeping history of the era of the American and 
French revolutions The Age of the Democratic Rev- 
olution, the first movements toward the European 
Economic Community were seen as portents of a 
united European entity that would emulate its sav- 
ior-ally across the Atlantic. Today, faced with the 
aftermath of the Iraq war, the chilling of U.S. rela- 
tions with the Franco-German entente, and the uni- 
lateralism of the Bush administration, we might 
ask whether the process of constitution-making 
across the Atlantic is evidence of how much Amer- 
icans and Europeans share or how widely and per- 
sistently we differ. As the brothers Peter and 
Nicholas Onuf have suggested, Americans once 
saw their federal union as a solution to the rivalries 
that Europeans tried to manage through the diplo- 
macy and warfare of balance of power. It would be 
a nice historical irony for Europeans to contrive a 
constitutional union that some of them hope would 
counterbalance the greatest hegemon of them all. 

WE THE PEOPLES 

From an American perspective, the proposed con- 
stitution is easy to disparage. It contains, for exam- 
ple, one of those shopping lists of social rights that 
conservatives love to lampoon, rights that empha- 
size entitlements to education, employment, health- 
care, and even job training, rather than restrictions 
on the authority of the state designed to foster the 
individual liberty and autonomy Americans hold 
dear. Its affirmation of the principle of "subsidiar- 
ity," which calls for decisions to be made at the low- 
est level of governance possible, seems like a weak 
barrier against the centralizing tendencies that 
Euroskeptics routinely ascribe to Brussels. Nor does 
the constitution do much to promote the political 
accountability of EU institutions to the European 
people (or peoples) who are its constituents. Its 
principal institutional innovation appears to be the 
creation of a full-time president of the Council of 
Ministers, the body that represents the governments 
of the member states. But this gives the EU two 
presidents: one for the Council of Ministers and one 
for the European Commission at Brussels, the exec- 
utive arm of the EU proper. 

On the other hand, the proposed constitution does 
seem to represent a significant step toward the cen- 
tralization of public policy. Euroskeptics already pro- 
fess disappointment and alarm over the continued 
federalization of economic and social "competences"- 
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Europe's Moving Parts 

Convention on the Future of Europe 
Established at the Laeken summit of European Union (EU) lead- 
ers in 2001, the convention has 105 delegates and has been 
debating the future of Europe since February 2002. It drafted the 
proposed constitution under the leadership of former French 
President Valery Giscard d'Estaing. 

The Council of Ministers 
The council is currently the main EU decision-making institution 
and consists of the ministers of the member states: agriculture 
ministers attend discussions about farming, finance ministers 
attend those about the economy, and so forth. Under the new 
constitution, almost all decisions in the council will be deter- 
mined by qualified majority voting (QMV). Each member has a 
weighted number of votes under QMV. Currently, for a motion to 
pass, it must receive 255 out of 345 votes, as well as the sup- 
port of 62 percent of the EU's population. 

The European Commission 
The commission is the executive arm of the EU. It consists of 
20 commissioners appointed by their national governments. 
The draft constitution suggests reducing the number of voting 
commissioners to 15 by 2009 by rotating commissioners 
among the member states. 

EU President 
The constitution proposes that leaders of the member states 
elect a president for up to two 30-month terms. This initiative 
would end the current practice of a rotating presidency among 
the member states. 

EU Foreign Affairs Minister 
Currently, the EU has both a commissioner in charge of exter- 
nal relations (Chris Patten) and a high representative for 
the common foreign policy and security policy (Javier Solana). 
The proposed job would encompass both functions. Sup- 
porters hope it will give Henry Kissinger someone to call in 
times of crisis. 

European Parliament 
This body is directly elected by the citizens of the member states 
and shares legislative and budgetary authority with the council. 
It also supervises the commission, and in 1999, it compelled the 
entire commission to resign over a corruption scandal. 

the term that the EU uses to describe who has author- 
ity over an area. To an American who likes the speci- 
ficity of the enumerated powers of the U.S. Congress 
set out in Article I, Section 8, of the Constitution, the 
notion of vaguely defined "competences" may seem 
incredibly, and therefore dangerously, vague. But 
Eurofederalists can rightly claim that the proposed 
constitution sharply reduces the uncertainty about EU 
authority evident in the existing cluster of treaties. 
Moreover, the constitution increases the areas in which 
both the commission and the council can make deci- 
sions by a form of majority voting while reducing the 
capacity of individual states to veto action. Yet that 
great badge of sovereignty-the power to tax-remains 
the reserve of the member states, as does the respon- 
sibility for administering the relentless flow of regula- 
tions from Brussels. In this sense, the proposed con- 
stitution again seems closer to the Articles of 
Confederation than the Constitution of 1787. 

THAT WAS THEN, THIS IS EUROPE 
The task of consolidating European governance 
today is far more daunting than the one the Amer- 
ican framers faced at Philadelphia. To admit this 
point takes nothing away from the achievements of 
1787. Anyone who studies the formation of the 
Constitution has to be impressed not only by the high 
seriousness with which its framers discharged their 
duties but also by the remarkably inventive and crit- 
ical way in which they combined a deep knowledge 
of history and political philosophy with the lessons 
of their own experience. That they were, at bottom, 
a collection of provincial rustics living at the far 
periphery of the European world makes their 
achievements all the more striking. 

Yet they also enjoyed certain advantages that made 
designing a federal constitution less difficult. Most 
important, the member states of the union had never 
been truly sovereign in the full or accurate sense of the 
term. Neither in 1776 nor in 1787 were the separate 
American states independent sovereignties in the same 
way as the nation-states of modern Europe. Though 
they exercised certain essential powers of sovereignty, 
notably the authority to enact legislation and taxation, 
they never pretended to be sovereign in an international 
sense. As Rufus King of Massachusetts reminded the 
delegates at Philadelphia, when it came to interacting 
with other nations, the states "were dumb." From its 
inception in the revolutionary crisis of 1774, the Con- 
tinental Congress monopolized the basic functions of 
diplomacy and war. 
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Nor did the American states ever command the 
popular sources of affection and attachment com- 
monly associated with the romantic and rapacious 
nationalism of 19th- and 20th-century Europe. Not 
that provincial Americans were unaware of the history 
of their individual communities. In Puritan New Eng- 
land, and among the ruling gentry elsewhere, place did 
matter. But much of the American population consisted 
of immigrants and their first offspring, families more 
attached to their farms than their provinces. And 
much of this population was already 
mobile, willing to cross boundaries in 
pursuit of opportunity without 
regard to political loyalties. 

The contrast with Europe 
could not be more profound. All 
EU members are nation-states pos- 
sessing full political sovereignty 
and a self-conscious sense of their 
historical peoplehood. For many 
of these nations, the relative nov- 
elty of their status as self-govern- 
ing entities (compared with the United States) may 
deepen, rather than weaken, their reluctance to 
relinquish national sovereignty to the faceless 
bureaucrats of Brussels and to obscure parlia- 
mentarians at Strasbourg. Each European nation- 
state has conducted its own foreign relations, and 
each is aware of the consequences of losing its 
capacity to assert its national interests. And their 
peoples are heirs to a history that has generated 
passions and memories that dwarf the closest 
counterpart one can find in the United States: the 
celebration of Southern heritage typically 
expressed by Confederate flags and decals and a 
willful denial that the Civil War really was about 
the ownership of human property. In particular, the 
new, intensely nationalistic members entering the 
EU from the old Soviet bloc are loath to see their 
stature as sovereign nation-states, capable of act- 
ing on the world stage, so soon submerged to an 
amorphous entity. 

This stubborn sense of national interest and 
identity is manifest in two significant elements of the 
proposed European constitution. 

First, notwithstanding the establishment of a 
foreign minister who will also serve as a vice pres- 
ident of the commission, member states are unlike- 
ly to cede their right to conduct their own foreign 
policy to the EU. The constitution is far from clear 
on this point, but any revision to it made by an 
intergovernmental conference representing the 

member states is unlikely to enhance the prospects 
for conducting a genuinely European foreign pol- 
icy. Perhaps such a revision might have happened 
had the Iraq war not punctuated the work of the 
convention. But that episode was a painful 
reminder of how distant the ideal of a common 
European foreign policy remains. The notion that 
Britain, Italy, Spain, or Poland will happily acqui- 
esce in a foreign policy likely to reflect the Franco- 
German entente is difficult to credit. 

It would be a nice historical irony for Europeans 
to contrive a constitutional union that some of 
them hope would counterbalance the greatest 

hegemon of them all. 

In the second place, consider the dilemma of the 
constitution-making process itself. It remains, in 
essence, a negotiation among nation-states and their 
governments, with a formal requirement for una- 
nimity that, in theory, places the entire project in 
jeopardy. The European convention, by itself, sat- 
isfied one of the basic American criteria for making 
a constitution fully constitutional. It met and delib- 
erated as an independent body, with no other 
responsibilities or obligations, theoretically free to 
determine what was best for the future polity with- 
out considering narrow political loyalties. But the 
process as it goes forward from this point remains 
subject to the manipulation of the member gov- 
ernments, and the role of the European peoples in 
its approval remains uncertain. 

Here a contrast with the American experience is 
most instructive. The starting position for the con- 
stitutional reformers of the 1780s was similar to the 
European case today. Amendment of the Articles of 
Confederation required the unanimous approval of 
all 13 state legislatures, and this imposed two insu- 
perable obstacles. One was the requirement for una- 
nimity, which enabled a small state like Rhode Island 
to thwart a reform desired by all the others. The 
other was the improbability that the state legislatures 
would endorse any project that would radically 
reduce their own authority. 

The framers' solution to this dilemma was both 
politically expedient and theoretically potent. The 
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unanimity rule of the Articles of Confederation 
clearly had to go. The rogue state of Rhode Island 
had refused even to send a delegation to Philadel- 
phia; leaving the entire movement for reform subject 
to its veto seemed absurd. Abandoning the rule of 

If a genuine constitution of peoples as well as 
nations is what is desired, as Giscard has 

promised, a continual series of negotiated 
treaties will never suffice. 

unanimity made it easier to dispense with the 
requirement that the new constitution be submitted 
to the state legislatures for approval. Instead, the con- 
vention asked the legislatures only to arrange for the 
election of ratification conventions, distinct bodies 
that, it was claimed, would represent the people 
more directly than their legislatures, grounding the 
U.S. Constitution on an expression of popular sov- 
ereignty. And to make the decision of these bodies 
completely unambiguous, they were allowed only to 
vote on the Constitution in its entirety, not article by 
article or clause by clause. True, they could also 
recommend amendments. But federalists struggled 
long and successfully to make sure that the approval 
of individual states was not made contingent upon 
the prior adoption of these amendments. 

Two great advantages flowed from this process. 
First, it produced a completely unambiguous deci- 
sion, bestowing upon the constitution-making 
process a deep legitimacy that was conceded even 
by the two states, Rhode Island and North Caroli- 
na, that initially rejected the Constitution and there- 
by briefly left the union. Second, the direct appeal 
to popular sovereignty powerfully affirmed that 
the Constitution would indeed be "the supreme 
Law of the Land" in a way that mere approval by 
Congress and the state legislatures could not. 

The entire process took less than two years, 
from the meeting of the Annapolis Convention in 
September 1786 to the ratification by New York, 
the 11th state, in July 1788. A critic could object 
that the adoption of the first 10 amendments 
lengthened the process by another three years, but 
in reality the Bill of Rights (as these amendments 
came to be known) was more of a denouement than 

an essential component of the process. All in all, the 
clarity, economy, and efficiency of this pioneering 
venture in constitution making remain impressive. 

Contrast this, again, with the more diffuse, pro- 
tracted, negotiated, and public nature of the European 

deliberations. Allowances must, of 
course, be made for the greater dif- 
ficulty of coordinating the interests 
and concerns of so many independ- 
ent jurisdictions, representing near- 
ly 500 million people. But other dif- 
ferences are no less salient. The 
American convention met secretly 
behind closed doors and remained 
leak free even after the early depar- 
ture of a handful of dissident dele- 
gates who could have exposed the 

constitutional coup under way. The European con- 
vention has not only enjoyed regular press coverage 
and a Web site publishing the various drafts and pro- 
tocols; it has also actively collaborated with a wide vari- 
ety of nongovernmental organizations, highly mobi- 
lized interest groups reflecting a modern pluralism 
that James Madison, in his most expansive moments, 
never envisioned. Their inputs are all too well repre- 
sented in the litany of social rights and nobly vacuous 
statements of ideals that the proposed constitution 
endorses. And then there is the ongoing debate as to 
whether a Europe that is far more secular than the 
United States and that is uneasily absorbing significant 
numbers of Muslim immigrants should constitution- 
ally acknowledge its Christian heritage. 

Of course, were the United States lucky enough 
to hold another constitutional convention today- 
say to eliminate a zany institution like the Electoral 
College or to redress the injustice of giving an equal 
number of senators to California and Idaho or to 
limit justices of the Supreme Court to 12-year terms 
(sensible reforms all)-its procedures and politics 
might well be similar. But the deeper difference 
between the elegant American process of the 1780s 
and the diffuse European labors of today ultimate- 
ly rests on the fundamental ambiguity of the nature 
of the proposed constitution and of contemporary 
European constitutionalism more generally. 

TREATY OR CONSTITUTION? 

The Convention on the Future of Europe was con- 
ceived both as a means of rationalizing, redacting, 
and (to some extent) superceding the past treaties 
that have been the instruments of European inte- 
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gration, and of further defining and refining the 
"competences" and the institutions of the EU. 
Though the ambition of promoting a genuine con- 
stitution for Europe has a laudable ring to it, the real- 
ity still seems far more prosaic. Can a set of insti- 
tutional arrangements that ultimately depends on 
negotiations among member states ever form a con- 
stitution in the robust sense? Can a constitutional 
treaty ever become more constitution than treaty? 

For what remains most difficult to conjure is the 
political identity of the new entity that Eurofederal- 
ists contemplate creating. Critics charge that this new 
community's political vision is indelibly elitist, bureau- 
cratic, and technocratic and that the new Europe 
being fashioned will never mobilize the patriotic affec- 
tions of the citizens whose lives it will regulate. There 
is little in the draft constitution to alter this view. 

Perhaps it would be otherwise if the member 
states could acquire the confidence to submit the 
final version of the constitution to a general refer- 
endum, rather than resort to a potpourri of proce- 
dures in which some states will act legislatively while 
others allow the people to vote. Admittedly, a 1787- 
style exercise in popular sovereignty presents real 
problems (even though most European countries 
have significantly more experience in this regard 
than the Americans had). Referenda are, in fact, 
proscribed in Germany, which is to the EU what Vir- 
ginia was to the early American union. And in 
Britain it is the Europhobic Tories who clamor for 
a referendum, confident that a visceral Anglo-nation- 
alism will send the constitution to defeat with the 
same esprit with which Sun readers roared "Up 
Yours Delors" at Jacques Delors, the then Presi- 
dent of the European Commission. 

Nor is Britain the only nation where one can 
imagine a populist reaction rejecting the federalist 
vision. In Ireland, a referendum is legally required, 
but it took the Irish two tries to approve the last 
major exercise of this kind, the Treaty of Nice, and 
even then with surprisingly low turnouts both times. 
In Denmark, where it also took two referenda to rat- 
ify the Treaty of Maastricht a decade ago, a popu- 
lar vote will also be held. For Eurofederalists, there 
is a cautionary lesson to be found here, one that 
suggests the discretion of continued intergovern- 
mental negotiations might be preferable to the 
valor of popular approval. Yet as the German daily 
Frankfurter Allgemeine Zeitung editorialized last 
October, "As long as the leading politicians fail to 
bring Europe closer to its people, Irish and Dan- 
ish referendums will be almost indispensable." 

If there is indeed a lesson for today from the 
experience of 1787, it is that political ambitions of 
this magnitude require risk taking. If a genuine con- 
stitution of peoples as well as nations is what is 
desired, as Giscard has promised, a continual series 
of negotiated treaties will never suffice. Popular 
interest in the European Parliament remains tepid, 
as measured either by participation in elections or 
coverage in the media. The creation of a perma- 
nent presidency for the council as well as a foreign 
minister will doubtless have important implications 
for policymaking and coordination among the coun- 
cil, commission, and parliament, but the political 
ramifications of these new positions remain similarly 
problematic. This is a president for the governments 
who are linked through the council, not for the peo- 
ples they represent. 

One could have said something similar about the 
presidency that the American framers designed at 
Philadelphia in 1787. By and large, they lacked any 
coherent conception of its political potentiality. Most 
of them assumed that the Electoral College system 
they cobbled together at the last moment would rarely 
work and that the House of Representatives would 
typically elect presidents. They had high hopes for the 
presidency's first likely occupant, George Washington, 
but few if any plausible expectations for his succes- 
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sors. Yet as soon as the first contested election for the 
presidency occurred in 1796, competition to control 
this one office became the principal mechanism for 
integrating Americans into a single coordinated poli- 
ty. The new presidency of the council simply cannot 
serve the same function-unless, that is, its first 
incumbents discover some means to give their posi- 
tion genuine political stature within Europe. 

Absent that sort of political transformation, 
European constitutionalism seems destined to 
develop along decidedly non-American lines, not 
by constitutional coups de main, but incrementally, 
as the product of arrangements and accommoda- 
tions evolving within 
the complex institu- 
tional structure the 
convention inherited 
and only ramified. As 
the Italian political 
theorist Pasquale 
Pasquino likes to sug- 
gest, the real constitu- 
tion Europe is devel- 
oping is closer to a 
British model, not in 
form or structure, of 
course, but as the 
product of experience, 
precedent setting, and 
the development of 
new habits of doing 
business. The changes 
proposed by Giscard's 
convention and the 
revisions to emanate 
from the intergovern- 
mental conference by 
next spring will push 
the process forward, 
but not in the dramatic and bold way that Madi- 
son, Hamilton, and their coadjutors seized the 
main chance in 1787. 

A TRANS-ATLANTIC MIXED BLESSING 

Does this difference in character make the Euro- 
pean project somehow inferior to its American 
counterpart, or does it expose yet another fault line 
in the much-remarked divergence between Europe 
and the United States? 

The underlying differences between the revo- 
lutionary condition of the Americans in the 1780s 

and the situation of contemporary Europe work 
against any serious effort to answer the first ques- 
tion. American constitutionalism was thorough- 
ly revolutionary in its origins and ambitions: rev- 
olutionary in its rejection of British authority in 
1776, revolutionary in its willingness to establish 
republican governments in the individual states, 
and still self-consciously revolutionary when the 
framers tried to apply the lessons learned since 
independence to the problem of national govern- 
ment. European enthusiasm for revolution ended 
conclusively in 1989, exactly two centuries after 
its Parisian birth. Moreover, the project of Euro- 

pean integration has 
always been more an exer- 
cise in improving coordi- 
nation than in achieving 
genuine political integra- 
tion. The rhetorical appeal 
of calling this latest step in 
the process a constitution 
has only modified, not 
altered, its essential grad- 
ualist character. 

Will this difference in 
constitutional develop- 
ment affect the potential 
divergence of Europe and 
the United States? At least 
one noteworthy feature of 
Europe's proposed consti- 
tution does favor greater 
convergence. The Euro- 
pean Charter of Funda- 
mental Rights, previously 
a freestanding document, 
is now incorporated with- 
in the constitutional text. 
Its inclusion will greatly 

facilitate its enforcement by European judges, a 
process already under way. Europeans may still 
have a hard time grasping the nuances of the Amer- 
ican separation of powers, but the one aspect of the 
American constitutional system they probably 
understand best is the practice of judicial review. 
There would be some irony in seeing European 
judicial power deployed as a force for integration 
at a moment when the "new federalism" of the 
Supreme Court is nudging American doctrine in the 
opposite direction. Even so, the idea of judicial 
power as a centralizing mechanism is one Ameri- 
cans can readily appreciate. 

36 FOREIGN POLICY 



A Tale of Two Conventions 

Location Philadelphia Brussels 

Dates May to September 1787 February 2002 to June 2003 

Number of 55 105 
Delegates 

Number of 
Articles 7 465 
Ratif ication By June 21, 1788, nine states had ratified the 

Constitution in their respective constitutional 
conventions. Government under the 
Constitution commenced, as planned, on 
March 4, 1789. 

The EU Constitution must be debated at an inter- 
governmental conference in October 2003; a final 
version should emerge by the spring of 2004. The 
text must then be unanimously accepted by 
member states, though different countries will 
use different approval methods, such as national 
referenda or parliamentary votes.* 

Why a 
Constitution? 

"We the people of the United States, in Order 
to form a more perfect Union, establish jus- 
tice, insure domestic Tranquility, provide for 
the common defence, promote the general 
welfare, and secure the blessing of Liberty to 
ourselves and our Posterity, do ordain and 
establish this Constitution for the United 
States of America." 

"Reflecting the will of the citizens and States of 
Europe to build a common future, this 
Constitution establishes the European Union, 
on which the Member States confer compe- 
tences to attain objectives they have in com- 
mon. The Union shall coordinate the policies by 
which the Member States aim to achieve these 
objectives, and shall exercise in the Community 
way the competences they confer on it." 

Who Has 
Power? 

"All legislative powers herein granted shall be 
vested in a Congress of the United States, 
which shall consist of a Senate and House of 
Representatives... The executive power shall 
be vested in a President of the United States of 
America." 

"The limits of Union competences are governed 
by the principle of conferral. The use of Union 
competences is governed by the principles of 
subsidiarity and proportionality... The 
Constitution, and law adopted by the Union's 
Institutions in exercising competences con- 
ferred on it, shall have primacy over the law of 
the Member states." 

* Note: Denmark, Ireland, and Luxembourg are committed to holding referenda; Austria, France, Italy, Portugal, and Spain are considering holding them; and 
Belgium, Finland, Germany, Greece, the Netherlands, Sweden, and the United Kingdom plan to ratify solely through their national parliaments. 

But in the American case, the judiciary even- 
tually came to play this role because quarrels over 
the proper meaning and interpretation of the Con- 
stitution almost immediately began to accompa- 
ny every major political dispute and decision the 
new government faced. For Americans, the flour- 
ishing of rival modes and canons of constitution- 

al interpretation simply became (to borrow a dic- 
tum from Karl von Clausewitz) the continuation 
of politics by other means. A full 21 decades after 
Hamilton and Madison first laid out the cases for 
and against an expansive interpretation of presi- 
dential authority in foreign affairs in their "Paci- 
ficus" and "Helvidius" letters of 1793, it is still 
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possible to replay their arguments and see how 
well each applies to the brave new world we have 
inhabited these past two years. 

Hamilton and Madison could have that argu- 
ment because the consolidation of national author- 
ity over foreign relations had been both a princi- 
pal inspiration and undisputed outcome of the 
constitutional deliberations of 1787. No such con- 
solidation is proposed in the European constitution 
or about to be conceded by the majority of the EU 
member states. The designation of a new foreign 
minister may be a glimmer in the eye of a future 
genuinely European foreign policy, but at this point 

it is only that, nothing more. Absent any genuine 
consensus on the possibility of a truly European 
foreign policy, it is difficult to see how the current 
constitutionalist project will make any material 

difference, for good or ill, in the current strained 
state of European-American relations. Next to the 
other sources of tension between Europe and the 
United States-over foreign policy and military 
interventions, attitudes toward work and leisure, 
even the appropriate hour when a latte or cap- 
puccino may be taken-the notion that differences 
in constitutional philosophy will deepen the current 

estrangement seems far-fetched. [H 

Want to Know More? 

Visit the Web site of The European Convention for the draft constitution that Valery Giscard d'Es- 
taing presented to European Union (EU) leaders at the Thessaloniki summit and for updates on recent 
constitutional developments. Elizabeth Pond explains why Europe started down this path in "A New 
Constitution for the Old Continent?" (The Washington Quarterly, Autumn 2001). For an exami- 
nation of the convention's achievements and likely practical effects, see "Your Darkest Fears 
Addressed, Your Hardest Questions Answered" (Economist, June 21, 2003). 

For contrasting perspectives from the two British delegates to the European Convention, see Gisela 
Stuart's "The European Convention" (The World Today, June 2003) and David Heathcoat-Amory's 
"The Proposed EU Constitution Fundamentally Changes the Union" (Daily Telegraph, June 18, 2003). 
The similarities between Philadelphia and Brussels are discussed in Paul Robinson's "A Dodgy Con- 
stitution" (The Spectator, February 8, 2003) and "Europe and the Myth of America's Constitution" 
(The Times, May 29, 2003) by Jonathan Clark. Larry Siedentop compares the European and Amer- 
ican experiences with Federalism in Democracy in Europe (New York: Columbia University Press, 
2001). Jacques Delors offers his vision of the future of Europe in "Europe's Ambitions" (FOREIGN 
POLICY, Fall 1990). Andrew Moravcsik stands up for the accountability of the European Union in 
"Reassessing Legitimacy in the European Union" (Journal of Common Market Studies, November 
2002). For a review of his argument see "The Heartless EU," by Julie Smith (FOREIGN POLICY, 
March/April 2003). Piotr Kosicki charts how Poland is trying to reconcile its Catholicism and post- 
communist hangs-ups with entry into the EU in "Poland's Uncertain Future: Politicized Religion and 
European Integration" (Georgetown Journal of International Affairs, Summer/Fall 2003). 

Jack Rakove's Original Meanings: Politics and Ideas in the Making of the Constitution (New 
York: A.A. Knopf, 1996) examines the American debate over federalism. Bernard Bailyn's classic 
The Ideological Origins of the American Revolution (Cambridge: Belknap Press of Harvard Uni- 
versity Press, 1967) explores the intellectual world of the first generation of Americans. Peter and 
Nicholas Onuf juxtapose American federalism with the European notion of the balance of power 
in Federal Union, Modernm World: The Law of Nations in an Age of Revolutions, 1776-1814 
(Madison: Madison House: 1993). In Peace Pact: The Lost World of the American Founding 
(Lawrence: University Press of Kansas, 2003), David Hendrickson looks at the Constitution as a solu- 
tion to the danger of inter-state conflict. 

))For links to relevant Web sites, access to the FP Archive, and a comprehensive index of related 
FOREIGN POLICY articles, go to www.foreignpolicy.com. 
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